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Cannabis in Construction

Agenda
Arising out of the employment

 Injury caused by impairment  

Medical Marijuana 
 When allowed: WSIB versus WSIAT  

RTW issues when worker prescribed cannabis
 Accommodation 
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Cannabis in Construction

Legalization Impact: 
On WSIB issues: Not much
Issues have been in play for 

some time
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Arising out of 

The WSIA: 
Insured injuries
13 (1)  A worker who sustains a personal injury by accident 
arising out of and in the course of his or her employment is 
entitled to benefits under the insurance plan. 1997, c. 16, 
Sched. A, s. 13 (1).
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Arising out of 

The WSIA:
Presumptions
13 (2)  If the accident arises out of the worker’s 
employment, it is presumed to have occurred in the course 
of the employment unless the contrary is shown.  If it 
occurs in the course of the worker’s employment, it is 
presumed to have arisen out of the employment unless the 
contrary is shown. 1997, c. 16, Sched. A, s. 13 (2).
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Arising out of 

The WSIA:
Serious and wilful misconduct
17.  If an injury is attributable solely to the serious and 
wilful misconduct of the worker, no benefits shall be 
provided under the insurance plan unless the injury results 
in the worker’s death or serious impairment.  1997, c. 16, 
Sched. A, s. 17.



Arising out of 

 The analysis: Suspicion that the accident 
caused by impairment 
 Accident in course of employment?

 Time, place and activity

 If yes, presumed to arise out of employment
 Unless contrary is shown 
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Arising out of 

 Hundreds of impairment cases
 Mostly alcohol

 Cannabis analysis the same
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Arising out of 

WCAT 763/91 (March 1994)
 Truck driver
 Truck hit guard rail 
 Extensive drinking night before
 Toxicologist: Worker was impaired
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Arising out of 

WCAT 763/91 (March 1994)
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Arising out of 

 1688/05 (October 14, 2005)
 Installing siding at 12:20 A.M.
 Been drinking heavily until 11:30 P.M.; Smoked 

marijuana 
 Fell 30 feet from scaffolding
 Witness:  Worker smelled of alcohol (“reeked”) 
 Decision: Worker not so intoxicated he could 

not perform his duties.  Allowed.  
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Arising out of 

WSIAT 1722/03 (July 13, 2004)
 Truck driver – single MVA at 1:30 AM while 

negotiating a curve
 Evidence confirmed worker intoxicated
 Decision:

 Road conditions, darkness and fatigue were work-
related factors that contributed to accident.  

 Impairment did not negate the work related factors –
allowed.  
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Arising out of 
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Arising out of 
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Arising out of 
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Arising out of 
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Arising out of 
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Arising out of 

 Bottom line:
 Showing intoxication is tough
 But even that is not enough
 The intoxication must be the sole cause of the 

accident 
 Very difficult to rebut the presumption 
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Medical Cannabis & WSIB 

WSIB Policy
versus 

Appeals Tribunal 
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Medical Cannabis & WSIB 
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Medical Cannabis & WSIB 

WSIB Policy:
 Medical marijuana for treatment of chronic non-

cancer pain

Not allowed
 That is the current WSIB policy 
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Medical Cannabis & WSIB 

 Appeals Tribunal has a different take
 Decision 2335/06I (earlier decision)

 WSIA s. 50 provides that 
 Every worker entitled to 
 “such health care as may be necessary as a result of 

the injury”

 S. 50 provides discretion; no requirement for 
severely impaired worker (para. 32)
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Medical Cannabis & WSIB 

 Decision 2335/06I (earlier decision)
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Medical Cannabis & WSIB 

 Decision 2335/06I (earlier decision)
 But no carte blanche
 WSIB retains the right to monitor its use and 

effectiveness 
 WSIB can make future declaration that no longer 

in order (para. 42)
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Medical Cannabis & WSIB 

 Analytical template (Appeals Tribunal)
 The worker experiences constant and debilitating pain;
 Treating physician has prescribed medical marijuana;
 Worker has obtained Health Canada authorization;
 Other methods of pain control have been tried but have 

proven to be less effective; and
 There are no circumstances which make it inappropriate 

for the worker to use medical marijuana to treat ongoing 
pain
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Medical Cannabis & WSIB 

WSIAT 385/18 (February 13, 2018)
 Using marijuana for medicinal purposes “would 

be the exception and not the rule”
WSIB while not allowing medical marijuana 

in the first instance, implements and 
complies with WSIAT decisions 
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Medical Cannabis & RTW 

 Normal accommodation analysis applies
 Cannabis brings nothing special  
 Same worker and employer 

duties/obligations apply as with any other Rx
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